
TEXAS PUBLIC EDUCATION
2018 CHALLENGES AND OPPORTUNITIES



The system of public education should prepare our students to be competitive on a local and 
global stage.  But recent reports and studies show that U.S. public schools are losing their edge 
on the global stage, and that the trend is accelerating.  Texas is lagging the U.S. in many key 
areas, and the education gap appears to be widening.  

There are many issues behind this, including a system in need of change, insufficient funding 
and changing demographics.  Meaningful improvement to the system will require an “education 
on education,” and a greater level of commitment, involvement and communication amongst 
government, business and community leaders.

The goal of this program is to explore the issues and to advance the dialogue on Texas public 
school education.  Future programs will expand the discussion and develop a broader call to 
action from the public and private sector.    
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“A general diffusion of knowledge being essential to the preservation of the liberties and rights 
of the people, it shall be the duty of the Legislature of the State to establish and make suitable 
provision for the support and maintenance of an efficient system of public free schools.”

The Texas Constitution, Article 7, Section 1

“There is substantial evidence… that the public education system has reached the point where 
continued improvement will not be possible absent significant change, whether that change 
take the form of increased funding, improved efficiencies, or better methods of education….  
[S]tructural changes, and not merely increased funding, are needed in the public education 
system to meet the constitutional challenges that have been raised.”

West Orange-Cove Consolidated I.S.D. v. Neeley, 176 S.W.3d 746 (Tex. 2005)

“Our Byzantine school funding ‘system’ is undeniably imperfect, with immense room for 
improvement.  But it satisfies minimum constitutional requirements….  Our constitution endows 
the people’s elected representatives with vast discretion in fulfilling their constitutional duty to 
fashion a school system fit for our dynamic and fast-growing state’s unique characteristics.  We 
hope lawmakers will seize this urgent challenge and upend an ossified regime ill-suited for 21st 
century Texas.”

Morath v. Texas Taxpayer & Student Fairness Coalition (Tex. 2016)
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A HISTORY OF LITIGATION

“The need is apparent for reform in tax systems which may well have relied too long and too 
heavily on the local property tax. And certainly innovative thinking as to public education, its 
methods, and its funding is necessary to assure both a higher level of quality and greater 
uniformity of opportunity. These matters merit the continued attention of the scholars who 
already have contributed much by their challenges. But the ultimate solutions must come from 
the lawmakers and from the democratic pressures of those who elect them.”

United States Supreme Court

San Antonio Independent School District v. Rodriguez,  411 U.S. 1 (1973)
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HISTORIC ISSUES

Legal challenges over public school education and finance in Texas have been going on for 
decades, and tend to focus on three issues: 

 Local Control - Does the state control the property tax, making it a de facto statewide 
property tax, which is prohibited by the Constitution?

 Adequacy/Suitability – Do districts have adequate resources to reach the “general diffusion 
of knowledge” required by the Constitution?

 Equity and Efficiency – Is the system efficient, and do districts have substantially equal 
access to revenue?

Today’s issues have been shaped by the Texas Supreme Court’s most recent decision in the case 
of Morath v. Texas Taxpayer & Student Fairness Coalition (2016) and the State Legislature’s 
actions since that time.
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EDGEWOOD ISD V. KIRBY (1989) and “ROBIN HOOD”

In Edgewood I.S.D. v. William Kirby, 777 S.W.2nd 391 (Tex. 1989), the Texas Supreme Court ruled 
that the school finance system, with its vast disparities between school districts, was efficient 
neither financially nor in the general diffusion of knowledge, and therefore violated the Texas 
Constitution.  However, the court declined to instruct the Legislature as to what it must enact 
or order it to raise taxes; the Court stated that the Legislature had the constitutional mandate 
to create an efficient system.

While efficiency did not require a per capita distribution, the Court ruled that districts must 
have substantially equal access to similar revenues per student at similar levels of tax effort, 
and children in poor districts and wealthy districts must be afforded a substantially equal 
opportunity to have access to educational funds.  

The Texas Supreme Court rejected the Legislature’s first two attempts, finally accepting a 
funding plan from the Legislature in 1993.  The plan included 2 key provisions: 

1. School districts were strictly limited to a $1.50 tax rate per $100 assessed property value 
for maintenance and operations (M&O); and 

2. Notwithstanding the rate cap, districts were limited to M&O revenues which did not exceed 
a statewide rate per student.  Any revenues in excess of the statewide rate were 
"recaptured" by the state and given to poorer districts.  [This portion of the legislation 
earned it the current "Robin Hood" name.]
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WEST ORANGE COVE CONSOLIDATED ISD V. NEELEY
and the 79th LEGISLATURE (2005/2006)

In West Orange-Cove Consolidated I.S.D. v. Neeley, 176 S.W.3d 746 (Tex. 2005), the Texas 
Supreme Court ruled that the current school tax system was unconstitutional because school 
districts did not have “meaningful discretion” in setting local property tax rates. The Court 
found that the local property tax cap of $1.50 per $100 of valuation had evolved into a 
statewide property tax and again called for the Legislature to address the issues presented.  

In the 3rd Called Session of the 79th Legislature (2006), Legislators responded by passing House 
Bill 1 (“HB 1”), the Tax Relief and School Finance Legislation.  HB 1 changed the process for 
determining state aid to school districts by reducing local school property tax rates by one-third 
and dedicating more state money to the schools to replace the local money, including a 
restructured business margins (franchise) tax and increased cigarette taxes. 

To ensure school districts did not lose revenue due to the tax relief measure, Legislators 
provided a hold harmless feature for school funding called “Target Revenue.”  In addition, HB1 
guaranteed that school districts would have the ability to maintain at least the same level of 
per-student funding for weighted average daily attendance (“WADA”) as they received for the 
2005-06 school year by creating “Additional State Aid for Tax Reduction” (“ASATR”).
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82nd LEGISLATURE (2011)

From the outset, there were concerns that the new system adopted in 2006 would not fully 
fund the compression of local school taxes.  This “structural deficit” was estimated at over $4.0 
billion per year.  Texas Comptroller Carol Strayhorn warned the Legislature that the shortfall 
over 5 years would exceed $23 billion, and would likely lead to future tax increases, budget cuts 
to critical services, and another round of litigation. 

 The  State  was  able  to  avoid  the issue in  the  2009 legislative session, due to a one-time 
infusion of approximately $12 billion in federal stimulus funds.  This included $3.8 billion 
earmarked specifically for education. 

 The State Comptroller’s 2006 projection of a $23 billion shortfall by 2011 proved optimistic, 
as the 82nd Legislature dealt with a $27 billion shortfall.  

 Despite a number of factors in favor of increasing state funding for public education—
including rapid student population growth, a demographic that is increasingly economically 
disadvantaged, heightened standards, rising education costs and the growing needs of 
students generally—in 2011 the 82nd Legislature approved $5.4 billion in cuts to public 
education funding, and enacted a repeal of ASATR effective as of September 1, 2017. 

Following these cuts, 6 separate lawsuits were filed against the State (5 of which were later 
consolidated into Morath v. Texas Taxpayer and Student Fairness), representing more than two-
thirds of the state's public school population (over 3 million students) and over one-half of the 
State’s school districts. 
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2012 to 2016

Although lawmakers restored some of the education cuts in 2013 and 2015, the full $5.4 billion 
cut in 2011 has yet to be fully been restored.  Despite rising property values statewide, public 
education financing has continued to struggle as the State has cut back on its contribution.  A 
review of the State’s funding figures since 2008 and its projections for 2017 reveal that: (a) the 
State’s funding for education is not keeping pace with the rate of inflation and the rate of 
population growth, and (b) the State is using increased local property values to decrease its 
portion of the obligation to fund public education:

 Local property tax dollars provided 44.8% of total state education spending in 2008, while 
other states funds accounted for 44.9% (the remaining 10.3% came from federal sources)

 The State’s  projected 2016 portion  of  the  education  budget  will  be  41.2%, declining to 
38.4% in 2017.  As the State’s share declines, the local taxpayer’s portion is projected to rise 
again, to 48.9% in 2016, and to a record-high 51.5% in 2017.

- Expressed differently, between 2008 and 2015 the State’s portion of the education 
budget  increased by 4.8% (well less than inflation and population growth), while the 
portion funded by local property tax revenues increased by 34%.

The State’s declining share of funding has not been able to be fully picked up at the local level.  
As a result, adjusted for inflation, Texas spending per pupil has been declining since 2006.  Texas 
now ranks 42nd in the U.S. in per pupil spending on education.
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MORATH V. TEXAS TAXPAYER & STUDENT FAIRNESS 
COALITION (2016)

Morath v. Texas Taxpayer and Student Fairness was the eighth education lawsuit filed against 
Texas since 1968, and was the largest in the State’s history.  Filed in 2011, 5 of the lawsuits were 
consolidated and went to trial on October 22, 2012.  In 2014, Travis County District Court Judge 
John Dietz ruled that the funding system was unconstitutional. 

The Trial Court’s ruling was appealed by state officials to the Texas Supreme Court.  On May 13, 
2016, the Supreme Court issued a ruling upholding the state’s public school funding system as 
constitutional, while also urging state lawmakers to implement "transformational, top-to-
bottom reforms that amount to more than Band-Aid on top of Band-Aid:”  

“Our Byzantine school funding ‘system’ is undeniably imperfect, with immense room for 
improvement.  But it satisfies minimum constitutional requirements. Accordingly, we decline 
to usurp legislative authority by issuing reform diktats from on high, supplanting lawmakers’ 
policy wisdom with our own.  The Texas Legislature, the center of policymaking gravity, is not 
similarly bound.  And smartly so. Our constitution endows the people’s elected 
representatives with vast discretion in fulfilling their constitutional duty to fashion a school 
system fit for our dynamic and fast-growing state’s unique characteristics.  We hope 
lawmakers will seize this urgent challenge and upend an ossified regime ill-suited for 21st 
century Texas.”
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85th LEGISLATURE (2017)
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85th LEGISLATURE (2017)

Despite the Supreme Court’s plea for urgent action, comprehensive school finance reform was 
not a top priority for the 85th Legislature:

 Lawmakers allocated fewer state dollars to school districts under the 2017 Budget.  
 The decrease in state funding, coupled with the elimination of ASATR, was a one-two punch 

for districts that are already cash strapped (especially those in rural areas, with some having 
already stated they will either close or consolidate under this budget).  

 The Legislature’s 2-year Budget assumes an almost 14% increase in property tax revenues, 
continuing a trend of Legislators shifting the burden of paying for public education from the 
state to the local level, and increasing upward pressure on local property taxes to make up 
for the reduction in state funds. 

The Legislature passed House Bill 22 (“HB 22”) in 2017, establishing three domains for 
measuring the academic performance of districts and campuses: “Student Achievement,” 
“School Progress,” and “Closing the Gaps.”  Districts will receive a rating of A, B, C, D, or F for 
overall performance, as well as for performance in each domain, beginning in August 
2018. Campuses will receive A–F ratings beginning in August 2019.
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85th LEGISLATURE (2017) (continued)

The House passed a bill to address education finance, which died in the Senate.  In the 
meantime, the Senate pushed for other legislation which died in the House, including:

 School Choice (Vouchers); 
 The “Bathroom Bill”; and
 Elimination or reduction of the Franchise Tax (originally modified in 2006 to make up for the 

compression of the M&O property tax rate from $1.50 to $1.00 of assessed value).

The Legislature considered but failed to pass property tax legislation aimed at controlling the 
rising costs of property taxes, which ironically is due in no small part to the State’s declining 
share of education funding which has put upward pressure on local ISD tax rates.  

State funding for Pre-Kindergarten, which was championed by the Governor in 2015, was not 
continued in 2017, while Pre-K requirements were increased – joining a growing list of 
unfunded mandates that school districts are facing without the revenue to pay for them.

A Special Session failed to make headway on critical education issues, except for the 
appointment of a new commission to study public school finance (and make recommendations 
to the Governor by December, 2018), delaying any further action until 2019.
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THE WAY FORWARD
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2018 FINANCE AND OTHER ISSUES

 The M&O Rate is capped for many districts, where future increases would be subject to 
voter approval and, in “property wealthy” districts, Robin Hood recapture.

 State and local budgets are increasingly reliant on continued property value appreciation, 
and thereby more at risk of future market downturns.

 The ASATR program was enacted in 2006 to stay in place until enrollment and property tax 
bases grew to the point that districts no longer needed the supplemental revenue.  Over the 
years, many districts stopped qualifying for ASATR as intended. However, in 2017, more 
than 250 small- to medium-sized school districts still need the money, which was set to 
expire in September, 2017 due to the reductions to education finance in 2011.  In the case 
of Northwest ISD, that equates to a loss of $10M to $12M per year.

 The Robin Hood one year “lookback” formula reduces the Robin Hood payment for property 
rich districts when values are rising; but escalates the problem when values are falling.

 Unfunded Mandates are growing, with local taxpayers expected to pick up the tab.  The list 
is already extensive, and growing, covering an array of items including:
- Instructional Programs
- Assessment and Accountability
- Human Resources and Employee Relations
- Safe Schools
- Special Education
- Governance and General Administration
- Reporting Requirements.
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DISTRICTS OF INNOVATION

The District of Innovation concept was passed into law in 2015 when the 84th Texas Legislature 
created Texas Education Code chapter 12A, Districts of Innovation.  The law allows traditional 
independent school districts to access most of the flexibilities available to Texas' open 
enrollment charter schools.  To access these flexibilities, a school district must adopt an 
innovation plan as set forth in Texas Education Code chapter 12A.

The TEA website lists over 750 Innovation Districts as of May 5, 2018.  Districts of Innovation 
have the ability to address some but by no means all of today’s critical issues.  The top items 
addressed in the plans adopted to date include requested flexibility and exemptions in the 
following areas:

 1st Day of Instruction/School Calendar;
 Teacher Certification;
 Class Size;
 Minimum Minutes of Instruction; and
 Minimum Attendance for Class Credit or Final Grade.

17



TEXAS COMMISSION ON PUBLIC SCHOOL FINANCE

House Bill 21, 85th Texas Legislature, 1st Called Special Session (2017), established the Texas 
Commission on Public School Finance to develop and make recommendations for 
improvements to the current public school finance system or for new methods of financing 
public schools. Issues to be addressed by the Commission include:

 the purpose of the public school finance system and the relationship between state and 
local funding in that system;

 the appropriate levels of local maintenance and operations and interest and sinking fund tax 
effort necessary to implement a public school finance system that complies with the 
requirements under the Texas Constitution; and

 policy changes to the public school finance system necessary to adjust for student 
demographics and the geographic diversity in the state.

The Commission may establish one or more working groups composed of not more than five 
members of the Commission to study, discuss, and address specific policy issues and 
recommendations to refer to the Commission for consideration. The Commission has broken 
into three workgroups: Revenues, chaired by Sen. Paul Bettencourt (R-Houston); Expenditures, 
chaired by Rep. Dan Huberty (R-Houston); and Outcomes, chaired by Todd Williams (from 
Dallas). The workgroups, which are not required to hold open meetings, are in the process of 
meeting and deliberating on their assigned areas.

The Commission is required to prepare and deliver a report to the Governor and the Legislature 
by 12/31/18 recommending statutory changes to improve the public school finance system, 
including any adjustments to funding to account for student demographics.
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TEXAS COMMISSION ON PUBLIC SCHOOL FINANCE (continued)

The Commission has met 8 times since it’s inception addressing such items as:

 School Finance Legal Framework and Trends;
 Texas Student Population and Demographics;
 Educational Outcomes;
 Teaching and Early Education Spending Data;
 Teacher Quality;
 Early Childhood Development; 
 Early Childhood Education;
 Efficiency at the Classroom, Campus and District Level;
 Sources of Education Funding;
 Tax Policy Issues;
 The Property Tax Problem; 
 Weights and Allotments; and 
 The Permanent School Fund.
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TEXAS COMMISSION ON PUBLIC SCHOOL FINANCE (continued)

Some policy experts and members of the Commission are arguing that hearings to date seem 
set toward a predetermined outcome — making schools do more with the funding they have.  
They argue that presentations by experts have been skewed toward making the case that 
schools do not necessarily need more money to produce better outcomes for students.

Commission Chair Scott Brister disagreed that hearings have been staged for predetermined 
outcomes.  He said the Texas Education Agency's staff has worked to bring experts in who can 
provide a framework for how school finance works and what an adequate education looks like.  
“You've got to figure out what you would like the schools to look like before you figure out 
whether you need more money or less money or where that money's going to come from."  
Brister, a former Texas Supreme Court Justice, was the sole Justice to dissent in the 2005 West 
Orange-Cove Consolidated I.S.D. v. Neeley case in which the Court ruled that the school finance 
system was inadequate and inefficient, forcing lawmakers to overhaul the school funding 
system in 2006.  "I'm not interested in spending more money and getting no change. What's the 
point of that?" Brister has said.  "The Constitution requires school districts to be free and 
efficient....  Surely it means you don't waste money on stuff that doesn't work and doesn't 
make a difference.  That's one of our constitutional standards.  We have to consider it.”  

Hearings will continue until the Commission is ready to make its final recommendation(s) to the 
Governor by year-end 2018.
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WHAT YOU CAN DO

As the last 20+ years have shown, change does not come easy to the system of public 
education.  The compelling issues raised demonstrate the need for meaningful change.  The 
Texas Commission on Public School Finance is developing recommendations to make to the 
Governor by year-end for improvements to the current public school finance system, or for new 
methods of financing public schools. We can expect these recommendations to be taken up by 
the 86th Texas State Legislature next year.  However issues such as School Choice, the Bathroom 
Bill, Property Tax legislation and other issues can also be expected to battle for attention again.

Government, business and community leaders can help effect change by becoming educated on 
the issues facing the system of public education, and making their voices heard by the Texas 
Commission on Public School Finance, and by their Legislators before and during the next 
Legislative Session.  
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